
24 H A S T I N G S  C E N T E R  R E P O R T November-December 2007

The latent causes of faction are thus sown in the nature
of man. . . . A zeal for different opinions concerning reli-
gion, concerning government, and many other points, as
well of speculation as of practice; an attachment to different
leaders ambitiously contending for pre-eminence and power
. . . have, in turn, divided mankind into parties, inflamed
them with mutual animosity, and rendered them much
more disposed to vex and oppress each other than to co-op-
erate for their common good. . . . [T]he CAUSES of faction
cannot be removed, and . . . relief is only to be sought in
the means of controlling its EFFECTS.

—Federalist, No. 10

Bioethicists can be fairly accused of wanting to solve
complex problems with single standards and na-
tional institutions. Both liberal and conservative

bioethicists have pressed for national standards adminis-
tered by federal agencies across a wide variety of issues,
ranging from research ethics and assisted reproduction to
the governance and financing of stem cell research. De-
spite this national focus, states have been and will con-
tinue to be principal players in bioethical decision-mak-
ing. By contrast with other disciplines, bioethics has paid
little systematic attention to the division of labor between
state and federal governments. As a consequence, it has
not adequately understood how federalism affects the de-
velopment of policy and the rights of individuals.

The premise of this paper is that bioethicists’ neglect
of federalism is a mistake on two levels: it gets the facts
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wrong, and it downplays the impor-
tant benefits of the division of power
between the states and the federal
government. Rather than being pe-
ripheral actors, state legislatures and
courts have been and continue to be
major participants in the establish-
ment and implementation of
bioethics policy. Moreover, state ac-
tivism in bioethics is not a bad thing.
A federalist system—a system that
distinguishes between the limited but
supreme powers of a central govern-
ment on the one hand and the broad
sovereign powers of each of the states
on the other—offers considerable ad-
vantages in managing the political
conflicts that inevitably arise from
moral pluralism, particularly around
questions where there is no clear na-
tional consensus. Attention to feder-
alism is especially critical now, given
the many current and emerging issues
that either touch areas where states
are already major actors or seem like-
ly to produce the divided views
among both policy-makers and the
public that have driven recent state
activism.

This paper develops these argu-
ments in five parts. First it examines
the current state of federalism in
bioethical discussions. The second
part then documents the states’ cur-
rent role as major actors across a wide
range of bioethical issues and notes
several factors that enhance state in-
fluence. The third presents the nor-
mative case for a larger state role in
bioethical decision-making. Fourth,
we offer two case studies that illus-
trate the empirical and normative fea-
tures of the federal system in making
decisions about bioethical issues. And
finally, we consider the questions that
need to be addressed in a “federalist”
approach to bioethics in which both
state and federal governments are rec-
ognized as important actors.

Federalism and Bioethics:
Pluralism without
Representation

The notion that questions of fed-
eralism have not received ade-

quate attention in bioethical discus-
sion should not be controversial.
Bioethicists have had notably more to
say about what happens in Washing-
ton than about events in state capi-
tals. There is, for example, a large lit-
erature on presidential bioethics com-
missions and the role of bioethicists
in national public debates,1 while lit-
tle has been written about the equally
numerous state and local bioethics
commissions.2 Although bioethicists
have examined important decisions
by individual states—such as the ex-
periments with physician-assisted sui-
cide and health care rationing in Ore-
gon, medical marijuana in California,
health care reform in Massachusetts,
and the futility law in Texas—their
discussions of such bioethical issues as
abortion or emergency contraception

have focused largely on national insti-
tutions like the Supreme Court or the
Federal Drug Administration and
have neglected state actions that sig-
nificantly affect women’s access to
abortions or Plan B.3 There are large
bodies of literature in political sci-
ence, public economics, law, and
other social sciences that document
the cultural, religious, and political
diversity of the American states and
examine the consequences of this di-
versity for a variety of major policy
areas—welfare, health care, environ-
mental protection, and even “values”
issues—but bioethicists have not de-
voted much attention to these find-
ings or examined the consequences of
federalism for the bioethical regimes
under which citizens in different
states live.

There also appears to be a strong
preference for national solutions to
bioethical issues. Most bioethicists

seem to value national uniformity
and consistency in regulation—the
major context for noting disparities
between states is to decry them as ev-
idence of a “patchwork” or inconsis-
tent framework. A recent article on
assisted reproduction, for example,
listed a dozen articles advocating an
American version of the British
Human Fertilization and Embryolo-
gy Authority, with only one favoring
a more decentralized structure.4 Simi-
lar disparities could likely be pro-
duced for arguments about embryon-
ic stem cell research, emergency con-
traception, HPV vaccines, and a vari-
ety of other bioethical issues.5 In spite
of the significant amounts of money
states are spending on embryonic
stem cell research, for example,
bioethicists and advocates continue to

press for expanded funding from the
National Institutes of Health for this
research, complaining about the
“patchwork and haphazard” approach
that state funding allegedly entails.6

Again, there are ongoing debates in
other disciplines about the standards
that should govern the division of
labor between national and subna-
tional governments and the condi-
tions under which these standards
should be applied. Economists, for
example, have debated the welfare
gains of decentralized public spend-
ing decisions compared to the provi-
sion of a uniform level of public
spending nationwide, and political
scientists and economists have exam-
ined the effects of “competition” be-
tween local jurisdictions for jobs,
companies, and upper income tax-
payers.7 Debates over the appropriate
roles of federal and state governments
are common in legal scholarship and

Some issues are simply too contentious to be resolved by federally

elected lawmakers, given the sharply divided electorate. It is unlikely,

for example, that Congress will reach any resolution about the moral

status of an embryo.



in scholarly discussions of welfare,
health care, environmental protec-
tion, and a variety of other policy
areas.8

Such debates are largely absent
from the bioethics literature. While
individual bioethicists have written
about federalism in the context of
particular issues, little systematic at-
tention has been given to the variety
of bioethical regimens currently in
place across the states, the extent to
which this variation in outcomes is
tolerable or even preferable to more
uniform national standards, or the
manner in which the federalist system
decides and implements bioethical
policy.9

The States and Bioethics:
Principal Players and Perpetual
Partners

State involvement in bioethics is
not new. While the last half-cen-

tury saw the federal government be-
come involved in regulating every-
thing from health care finance to
Terri Schiavo’s death, the states’ pri-
mary role in formulating “health laws
of every description” has remained
steady since 1905, when the Supreme
Court upheld a compulsory vaccina-
tion law in Massachusetts.10 We pre-
dict that the states will continue their
important role in bioethics and will
in fact become preeminent over the
next decade as a result of recent
Supreme Court decisions that curb
the power of the federal government,
a shift in funding for scientific re-
search from the federal government
to private and state sources, and the
political gridlock created by a divided
national electorate.

The source of the states’ role in the
regulation of health care is what is
commonly called the police power, a
term frequently employed in consti-
tutional jurisprudence to describe
governmental duties that are best ex-
ercised locally. The regulation of the
health and safety of the citizenry is
the classic example of a state police
power. States have used the police
power to regulate everything from

newborn screening to physician licen-
sure to living wills. The state’s police
power is not unbridled, however.
Even in its ruling upholding the
Massachusetts vaccination law, for ex-
ample, the Supreme Court explained,
“the mode or manner in which those
results are to be accomplished is with-
in the discretion of the State, subject,
of course, so far as Federal power is con-
cerned, only to the condition that no
rule prescribed by a State . . . shall con-
travene the Constitution of the United
States or infringe any right granted or
secured by that instrument.”11 Later
cases confirm that a state cannot pass
laws that conflict with federal laws.

In the 1930s, the federal govern-
ment’s power to directly regulate mat-
ters concerning health and safety ex-
panded dramatically. During this era,
the Supreme Court decided a series of
cases involving challenges to New
Deal legislation. The decisions al-
lowed the federal government to reg-
ulate anything that touched on inter-
state commerce, and the Court’s defi-
nition of interstate commerce was so
broad as to give Congress virtually
limitless power. The Court also ap-
proved the federal government’s use
of its spending power to coerce state
action in areas that had previously
been entirely within the control of
the states. The spending power allows
the federal government to make the
receipt of federal dollars by the states
contingent on particular state action.
Congress used its commerce and
spending powers to enact previously
unimaginable federal programs like
Medicaid and Medicare, which
placed the federal government in the
health care business for the first time.
The federal government’s expanded
interest in regulating health-related
matters also gave rise to the Food and
Drug Administration, the Centers for
Disease Control and Prevention, and
eventually the President’s Council on
Bioethics. In recent years the federal
government has passed laws and is-
sued orders that directly regulate the
types of services health care providers
can perform and the types of scientif-
ic inquiry that may be federally fund-

ed. For example, federal law prohibits
so-called partial birth abortion and
the creation of cloned human em-
bryos for research.

Even in the height of federal regu-
lation of health-related matters, how-
ever, the primary locus of regulation
(and concomitant bioethical issues)
remained in the states. The most fa-
mous and frequently cited bioethics
cases—Cruzan, Glucksberg, and
Quill—are ones that involve state
laws. Others come from state courts.
The most oft-quoted passage involv-
ing the right to refuse medical treat-
ment, for example, comes from the
New York Court of Appeals case
Schloendorff v. New York Hospital, in
which the court said, “Every human
being of adult years and sound mind
has a right to determine what shall be
done with his own body.”12 The New
Jersey Supreme Court decided Quin-
lan; the Massachusetts Supreme Judi-
cial Court decided Saikewitz; and
California courts decided Bouvia,
Moore, and Tarasoff. Even the disas-
trous Schiavo case ultimately was de-
cided as a matter of Florida state law,
despite misguided federal interven-
tion.

To be sure, the federal judiciary
has played a critical role in ensuring
that states do not trample individual
liberties in their efforts to protect the
public good. Most famously, of
course, the Court has condemned
state laws that ban or restrict access to
contraception and abortion. The
Court has also ruled unconstitutional
state laws that allowed compulsory
medical treatment of inmates, invol-
untary sterilization, and involuntary
confinement of the mentally ill. In all
of these cases, the laws at issue are
state laws, passed by state legislatures.
While the federal judiciary plays an
essential role as supervisor of the
states in the federalist system, it is the
state legislatures—not the federal
one—that have acted to resolve
bioethical issues in the first place.

The states will probably become
even more important in resolving
bioethical issues over the next decade.
One factor behind this trend is the
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“new federalism” adopted by the cur-
rent Supreme Court. The Supreme
Court is no longer willing to accept
tenuous connections to commerce to
justify federal intervention in matters
that are traditionally of local or state
concern. To date, the Supreme Court
has not applied broad limitations on
Congress’s power in bioethics cases,
and the way in which the new federal-
ism will apply to federal statutes or
regulations that raise bioethical issues
is not yet clear. The two relevant cases
decided by the current Supreme
Court offer little guidance. Oregon v.
Gonzalez, in which the Supreme
Court held that the federal official
trying to interfere with a state’s exer-
cise of its police power had over-
stepped his authority, was decided
based on a narrow interpretation of a
federal statute that is unlikely to affect
the federalism debate more broadly.
In Gonzales v. Raich, the Court reject-
ed a commerce clause challenge to the
federal government’s interference with
California’s medical marijuana laws,
but did so based on the obvious con-
nection between the distribution of
drugs and interstate commerce. The
reasoning in Raich seems unlikely to
apply to federal attempts to limit state
control in areas with more attenuated
connections to commerce, such as in-
teractions between physicians and pa-
tients in the abortion or end of life
context.

A second reason the states will
continue to take an increasingly visi-
ble role in resolving bioethical issues is
political. Some issues are simply too
contentious to be resolved by federal-
ly elected lawmakers, given the
sharply divided electorate. It is unlike-
ly, for example, that Congress will
reach any resolution about the moral
status of an embryo. Regulation of
sensitive policy matters concerning ar-
tificial reproductive technology is vir-
tually nonexistent at a federal level.
The Clinton administration failed in
its effort to reform the health care fi-
nancing system on a national scale.
Likewise, efforts to pass national stan-
dards governing end of life issues have
gone nowhere. The inability of the

federal government to resolve these
contentious issues leaves states to fill
the voids. So, for example, Louisiana
prohibits the destruction of human
embryos, Massachusetts has passed
innovative health reform laws, and
Oregon legalized physician-assisted
suicide. None of these innovations
seems politically feasible at a federal
level.

When the current administration
has managed to take action on bioeth-
ical issues, its inclination to limit cen-
tral government involvement has cre-
ated even more opportunity and mo-
tivation for state action. The federal
regulation of embryonic stem cell re-
search is the most vivid example. The
limitation on federal or federally
funded research beyond the small
number of lines existing before 2001
has led both supporters and detractors

of embryonic stem cell research to
seek favorable state legislation on the
allowable scope of such research. It
has also encouraged disease advocates
and researchers to seek less restrictive
funding from state and private
sources.

As state involvement in bioethics
continues to grow over the next
decade, it makes sense to ask how re-
sponsibility for regulating particular
issues is or should be divided between
levels of government. The answer to
whether a particular issue is better re-
solved at the state level or at the feder-
al level remains a policy-based or po-
litical one.

The Case for States as
Bioethical Actors

The current American system for
resolving bioethical disputes may

result more from historical accident

than from design, but it has signifi-
cant advantages over unitary systems
that promulgate a single national
standard. States are not federal branch
offices, but rather separately elected
governments with their own revenue
sources, court systems, written consti-
tutions, and traditions of judicial in-
terpretation of these constitutions.
Unlike classic federal systems, where
the division of labor between federal
and provincial governments is clear
and well defined,13 intergovernmental
responsibilities and authorities in the
American system are complex, frag-
mented, overlapping, malleable, and
ambiguous.

This complex and decentralized
system of shared and overlapping re-
sponsibilities, independent revenue
sources, and multiple constitutional
authorities has several advantages in

dealing with complex bioethical issues
over simpler national structures that
establish and implement single na-
tionwide standards. We focus here on
three: recognition of moral pluralism,
increased access to decision-makers,
and the ability to experiment when
designing and implementing pro-
grams.

First, a federalist system is better
than a national structure at managing
conflicts arising from moral plural-
ism. Absent a national consensus on
how to deal with complex and contro-
versial bioethical issues, a single na-
tional structure may be unable to take
action at all, given the intense politi-
cal cross-pressures bearing on it. Both
the advocates and the detractors of
embryonic stem cell research, for ex-
ample, have been frustrated by the
lack of apparent consensus on how to
proceed with such research. As a re-
sult, neither group has been able to as-

Federalism tolerates great diversity in domestic policy and levels of

spending; the question of how much diversity can be tolerated in

bioethical matters remains unconfronted and undecided.



28 H A S T I N G S  C E N T E R  R E P O R T November-December 2007

semble a stable majority coalition in
Congress.14

By allowing for multiple out-
comes, the federal system permits
local majorities to form even when
national ones are elusive, allowing for
a better fit between public preferences
and public policies than a single na-
tional standard. Individual states are
not demographically, culturally, eco-
nomically, or politically identical to
the country as a whole. Rather, states
were and continue to be settled by
different ethnic and cultural groups
with widely different religious and
cultural traditions. As a result, ethnic,
religious, and cultural groups are not
evenly distributed geographically
across the country. Instead, they are
concentrated to a greater or lesser ex-
tent in particular states.15 Similarly,
state economies are not replicas of the
national economy. Some states are
significantly wealthier than others,
and industries are frequently concen-
trated in a small number of states. For
example, the “biotech” industries,
which have a direct economic stake in
the outcome of many bioethical dis-
putes, are concentrated in a small
number of states on both coasts.16

These differences among states in reli-
gion, culture, ethnicity, wealth, and
economies, and in the political inter-
ests to which these differences give
rise, are associated with differences in
political ideology and values across
the states.

Not surprisingly, these differences
in popular ideology and political val-
ues are associated with differences in
state spending and other policies. It is
important in a democracy that public
policies at least partially reflect popu-
lar values and public opinion. A de-
centralized system of public decision-
making is more responsive to a broad-
er range of public opinion than a cen-
tralized system, which is likely to pro-
duce uniform policies that do not re-
flect local differences. Oates summa-
rizes the findings of many economists
on this question:

[I]ndividual local governments are
presumably much closer to the

people and geography of their re-
spective jurisdictions; they possess
knowledge of both local prefer-
ences and cost conditions that a
central agency is unlikely to have.
And, second, there are typically
political pressures (or perhaps even
constitutional constraints) that
limit the capacity of central gov-
ernments to provide higher levels
of public services in some jurisdic-
tions than others. These con-
straints tend to require a certain
degree of uniformity in central di-
rectives. There are thus important
informational and political con-
straints that are likely to prevent
central programs from generating
an optimal pattern of local out-
puts.17

In fact, there is a broad consensus
among students of state politics that
local public opinion and institutions
are significant determinants of state
spending and other policies, meaning
that policy differences between states
are, in part, the result of differences in
public opinion.18 While there is lively
debate about the most appropriate
way to measure state public opinion
and the precise mechanisms through
which public opinion influences state
policy, it seems clear that differences
in state governments’ spending and
policy decisions reflect, to a consider-
able extent, differences in the wishes
of their public and organizational
constituents.

Given the broad range of political
views across states, differences in
spending and other policies are sub-
stantial. The top spending state, for
example, spent 60 percent more per
person than the lowest spending state
in 2003. Disparities in spending in
particular program areas such as edu-
cation or corrections are even larger.
Even in federally supported social
programs such as Medicaid and Tem-
porary Aid to Needy Families
(TANF), there are significant dispari-
ties among states. Federal legislation
and regulations give states consider-
able discretion in deciding who is cov-
ered for what services and at what

level under Medicaid and TANF, and
the ability of federal agencies to waive
particular program requirements pro-
vides states with further flexibility.19

Debates over the extent to which
states should be permitted to shape
programs to accommodate their own
particular circumstances and the ex-
tent to which they should be held to a
national standard have been common
in almost every domestic policy area.
This question of striking the proper
balance between local preferences and
minimal national standards has yet to
be addressed by bioethicists, in spite
of the significant differences in prac-
tice that already exist among states.

The point of all this is that states
are able to take action on complex
and controversial bioethical issues if
the federal government is unable to
do so. Differences in the configura-
tion of political forces across states
mean that individual states may be
able to achieve a majority opinion in
areas where a national majority has
proven elusive. By recognizing differ-
ences in policy preferences across
states and allowing for multiple out-
comes, a federalist system allows local
majorities to form and provides for a
better “fit” between public opinion
and public policy than a single na-
tional standard would allow. The re-
sulting pattern of policies or spending
is almost certain to be extremely di-
verse, but such diversity is in some
measure a reflection of the underlying
diversity of views among the Ameri-
can population. Federalism tolerates
great diversity in domestic policy and
levels of spending; the question of
how much diversity can be tolerated
specifically in bioethical matters re-
mains unconfronted and undecided.

A second, related advantage is that
federalism provides advocates with
multiple forums within which to
press their claims. The role of nation-
al and state governments in “check-
ing” each other and moderating each
other’s policies has been claimed as a
major advantage of the federal system
since the Federalist Papers. Hamilton’s
original justification along these lines
is instructive:
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Power being almost always the
rival of power, the general govern-
ment will at all times stand ready
to check the usurpations of the
state governments, and these will
have the same disposition towards
the general government. The peo-
ple, by throwing themselves into
either scale, will infallibly make it
preponderate. If their rights are in-
vaded by either, they can make use
of the other as the instrument of
redress.20

In today’s political context, this means
that advocates who lose at one level
have alternative forums in which to
press their case. “Venue shopping”
among federal and state courts to find
a favorable setting is a common fea-
ture of the American judicial system,
and the use of institutions at one level
of government to frustrate or over-
come unfavorable policies at another
level is a longstanding feature of
American politics. Advocates of racial
segregation, for example, were able to
use state-based institutions—consti-
tutions, legislatures, and electoral pol-
itics, particularly Senatorial elec-
tions—to maintain legalized segrega-
tion in the Southern states well into
the 1960s, a pattern that was only
slowly broken down by federal court
decisions and legislation. In the cur-
rent setting, conservative actors dom-
inate national institutions, yet liberals
have been pressing arguments—in
many cases successfully—at the state
level for changes in minimum wage,
environmental protection, gay mar-
riage, lobbying reform, energy policy,
and other issues.21

Among bioethical issues, embry-
onic stem cell research provides an ex-
cellent example of political venue
shopping.22 Frustrated by the inability
to secure federal research funding for
an expanded set of stem cell lines, re-
searchers and disease advocates have
turned to private funding and state
governments as an alternative source
of research support. State capitals
have frequently been more hospitable
to stem cell advocates than Washing-
ton because of the potential contribu-

tion of stem-cell-related industries to
local economic development. A vari-
ety of research suggests the impor-
tance of economic voting in state elec-
tions.23 Elected officials, particularly
governors, see their electoral futures as
tied to state economic growth and fre-
quently feel obliged to devise strate-
gies for stimulating investment and
employment growth. In many
states—even those where stem cell de-
tractors are strong—governors have
invested large amounts of political
capital in advancing biotechnology as
an economic development strategy.24

While not all state strategies in-
clude explicit attention to embryonic
stem cells, the need for states compet-
ing for biotech investment to appear
proscience may make it difficult for
governors and other state officials to

support anti-stem-cell advocates with
whom they might otherwise be sym-
pathetic.25 Claims that states that do
not support stem cell research will
suffer “brain drain” to other states or
will lose jobs and prestige have con-
siderable political appeal in many
states. In such states, governors may
see considerable political value in sup-
porting stem cell research at some
level, even at the risk of offending
anti-stem-cell groups. Republican
parties in many states are becoming
increasingly split between probusiness
groups interested in economic growth
and Christian conservatives who are
opposed to stem cell research on
moral grounds.26 These political con-
siderations have made “venue shop-
ping” an effective strategy for stem
cell advocates. A number of states
have adopted programs of financial
support for stem cell research, and
similar programs have been proposed

in others. The availability of alterna-
tive funding sources and supportive
political settings in many states has
mitigated the influence of adverse fed-
eral policies and provided stem cell
advocates with a means of both keep-
ing their agenda visible to the public
and furthering their policy goal of in-
creasing funding to support research.

Finally, an active role for states in
developing and implementing bioeth-
ical policy provides for experimenta-
tion in the design and implementa-
tion of complex bioethical decisions.
Many bioethical issues are manage-
ment problems as well as intellectual
ones, and we should consider what
types of management structure would
best serve to perform the complicated
tasks suggested by many proposals.
An American version of the British

HFEA, for example, would confront
enormous logistical tasks ranging
from developing systems for licensing
providers of assisted reproduction ser-
vices, establishing information sys-
tems to collect, audit, analyze, and
disseminate a wide range of data from
providers, and developing and man-
aging complex guidelines for service
eligibility. While exact numbers are
unclear, there are approximately four
times as many providers in the United
States as in Great Britain, and over
forty thousand children are born via
in vitro fertilization27 versus roughly
ten thousand annually in the United
Kingdom, suggesting that the man-
agement task for an American HFEA
would be significantly larger, and po-
tentially more complex, than that of
its British model.28

Moreover, it is far from clear that a
centralized, HFEA-type organization
is preferable to the more decentralized

“Venue shopping” is common in the American judicial system, and

the use of institutions at one level of government to frustrate or 

overcome unfavorable policies at another level is a longstanding 

feature of American politics.
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ones that typify American domestic
programs to manage such a complex
and potentially controversial pro-
gram. Advocates of centralized orga-
nizations have claimed that they (1)
ensure uniformity in policy and pro-
cedure and thus encourage equity, (2)
realize any economies of scale that
would result from having a single reg-
ulatory structure, and (3) provide an
efficient means of addressing prob-
lems that cross state lines. Absent
minimal national standards, competi-
tion among states for jobs and invest-
ment may lead state governments to
sacrifice environmental quality, nec-
essary public spending, or other im-
portant goals in order to appear at-
tractive locations for business. It’s also
easier to find sufficient scientific tal-
ent to staff one central agency than
fifty smaller ones, so national struc-
tures are more likely to make effective
use of scarce scientific expertise than a
more decentralized structure.

A variety of evidence suggests
these claims are overstated. While na-
tional standards are certainly appro-
priate in some cases, interstate com-
petition only sometimes acts to de-
press program quality or spending
and occasionally has the opposite ef-
fect. Competition among states for
biotech industrial development has
led to increased spending on scientif-
ic research and other services in order
to appear supportive of science. A
number of trade associations and
publications facilitate this competi-
tion by publishing descriptions and
rankings of state and university pro-
grams that can be used by local advo-
cates to press claims that their state is
insufficiently “friendly” to a particu-
lar industry and will lose jobs, tax rev-
enue, and prestige if appropriate ac-
tion—frequently in the form of fund-
ing or other support—is not taken.29

Such widely reported and easily
understood measures of population
health as infant mortality and birth
weights can also be used to compare
states. Particularly among states that
rank near the bottom on such mea-
sures, concern over poor state “perfor-
mance” has been widely publicized,

creating pressure on politicians to re-
spond in some fashion. It has fre-
quently proven politically possible to
cast this low standing as an obstacle
to economic improvement and to
present efforts to address low stand-
ing as important to improving a
state’s reputation as a desirable loca-
tion for families and companies. For
example, southern governors, whose
states have among the highest rates of
infant mortality and low birth
weights in the country, were among
the strongest initial supporters of
Medicaid eligibility expansions to
pregnant women and children during
the late 1980s and 1990s.30 Further,
there is evidence that states don’t need
scientific expertise to be locally avail-
able. They have managed public
health issues like vaccination policy
by relying on advice from federal
agencies, such as the Centers for Dis-
ease Control and Prevention, and on
the experience of other states.

More generally, little evidence ex-
ists to prove that nationally adminis-
tered programs uniformly produce
better results than the decentralized,
jointly managed and financed pro-
grams that characterize most Ameri-
can domestic policy. While states un-
questionably vary widely in their
managerial sophistication and capaci-
ty to operate complex domestic un-
dertakings,31 programs operated by
the federal government are equally di-
verse in their managerial capabilities.
A variety of reports dating back to the
early 1990s, for example, have identi-
fied significant management prob-
lems around the Medicare program.32

Brown and Sparer’s comparison be-
tween Medicare, which is completely
federally administered, and Medicaid,
which is largely managed by the
states, notes that Medicaid contains a
much richer service package, has sig-
nificantly expanded coverage over the
last fifteen years, and has been more
successful than Medicare in imple-
menting such reforms as placing ben-
eficiaries into managed care.33 Nor
has Medicare been particularly suc-
cessful in insuring equal access to
care—one of the frequently claimed

benefits of supposedly uniform na-
tional standards. An enormous body
of literature has documented persis-
tent, significant geographic disparities
in access to a wide range of proce-
dures among Medicare patients.34

Equally voluminous research has doc-
umented significant and persistent
racial and ethnic disparities in access
to care among Medicare patients.35

The notion that federal programs are
inherently better managed and more
effective than intergovernmental ones
seems difficult to sustain.

A decentralized program structure,
by contrast, provides for more experi-
mentation in program design and
management, in accordance with Jus-
tice Brandeis’s oft-quoted comment
that states can function as “laborato-
ries of democracy.” There is frequent-
ly no clear consensus on the most ap-
propriate way to manage complex
programs and little evidence on the
likely consequences of alternative
strategies. Allowing for variations in
program structure and implementa-
tion both permits the tailoring of
program management to local condi-
tions and allows other states and the
federal government to gain valuable
information on the most effective
means of improving program perfor-
mance. Numerous domestic pro-
grams, ranging from TANF and
Medicaid to environmental protec-
tion, education, and workforce devel-
opment, permit the administering
federal agencies to grant states waivers
of existing program requirements or
otherwise to alter program structure
and management, frequently in
major ways.36 States and federal offi-
cials pay close attention to the results
of these experiments, which are circu-
lated via publications and conferences
sponsored by associations both of
elected officials, such as the National
Governors’ Conference and the Na-
tional Conference of State Legisla-
tures, and of specialized program ad-
ministrators, such as the National As-
sociation of Medicaid Directors. Pro-
gram features that seem to “work” are
frequently adopted by other states
and incorporated into subsequent
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federal policies. Many of the features
of the TANF program—which re-
placed the Aid to Families with De-
pendent Children program (AFDC)
as the country’s primary welfare pro-
gram for low income families in
1996—grew out of earlier waivers of
particular AFDC program require-
ments. These waivers allowed states to
experiment with a variety of ways of
discouraging welfare dependence and
encouraging self-support among low
income families.

Federalism Illustrated—
Comparative Case Studies

The empirical and normative fea-
tures of the federalist system of

bioethical decision-making currently
in place in this country are best illu-
minated by example. While any num-
ber of issues might be selected for
such analysis, we have chosen to focus
on two: embryonic stem cell research
(a case in which states have become
increasingly active in an area where
the federal government has tradition-
ally been dominant) and emergency
contraception (a case in which the
roles of federal and state governments
have been more traditional). Taken
together, these two issues present a
tolerably complete picture of the
strengths and weaknesses of the
American bioethical decision-making
system.

Embryonic stem cell research—fed-
eralism by accident. Embryonic stem
cell research presents a case of “feder-
alism by accident” in which states
have become active in an area which
has traditionally been a federal func-
tion. In the past, public funding of
biomedical research has been domi-
nated by the National Institutes of
Health, which spends approximately
$25 billion each year to support a
wide range of research activities.
Patenting and licensing of biomedical
discoveries and products is governed
by federal law, and NIH funding has
become the dominant metric by
which medical schools and biological
science researchers compare their per-
formance to other institutions. This

dominant funding position has meant
that the NIH awards process has been
the primary arena for debating and
applying rules governing biomedical
research ethics.

There is also widespread agree-
ment that research funding is most ef-
ficiently performed centrally, at least
in the economic sense. Economists
have argued that states are likely to
underspend on biomedical research
because most of the benefit of such re-
search will flow to individuals residing
outside their borders. Collaboration
between researchers in different states
is extremely common, which makes a
universal set of rules to govern patent-
ing and licensing, research ethics, and
research administration more useful
than potentially conflicting rules for
each state. Federal funding also offers

a better-coordinated process for set-
ting research priorities and minimizes
the chances of duplicate funding for
the same research.

Earlier in this article, we described
the process by which states became
actively involved in large-scale fund-
ing of embryonic stem cell research,
but the reader should note that state
reaction to federal funding limitations
has been far from uniform. While
some states have developed large pro-
grams for funding this research with
their own resources, others have im-
posed restrictions on the use of their
own funds or on the type of research
that can be performed within their
borders—some states even impose
criminal penalties.

The effects of this state-centered
funding system are complex and
somewhat counterintuitive when
compared to the usual system of
funding scientific research through

the NIH and other federal agencies.
One effect has clearly been to increase
significantly the total amount of
money spent on stem cell research
compared to what would likely have
been spent if federal restrictions were
absent and support for this research
had been allocated through the nor-
mal federal budget process. Federal
support for all forms of stem cell re-
search has averaged $640 million an-
nually over the last three years, but
less than $40 million annually has
supported human embryonic stem
cell research.37 Potential state funding
for this research, by contrast, could
reach over $500 million annually over
the next eight to ten years. The largest
portion of state funding has come
from California, which has commit-
ted approximately $300 million an-

nually for the next ten years. Stem cell
research has also attracted significant
private funding—a total of over $1.7
billion in recent years. While difficult
to count precisely, this combination
of state and private support is almost
certainly larger than what would have
been available through the federal
budget process in a less restrictive
funding environment.

This pattern of outcomes also il-
lustrates the benefits claimed here for
a federalist system of bioethical deci-
sion-making. Political venue shop-
ping by stem cell advocates has al-
ready been noted. Further, a national
majority about the proper direction
for embryonic stem cell research poli-
cy has, at least to date, proven elusive.
Stem cell supporters and detractors
alike have been frustrated by the lack
of congressional support sufficient to
override presidential vetoes of propos-
als to expand federal funding on the
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one hand or to further restrict or pro-
hibit research on the other. National-
ly, public opinion on this issue is fre-
quently described as “fluid”; most
surveys indicate a majority of the
public supports this research, but the
size and strength of the majority
varies widely among surveys and is
influenced by the manner in which
the question is framed and the terms
of political debate.38

However, majorities on this issue
have been constructed in a number of
individual states. The resulting state
policies have been extremely diverse,
ranging from large-scale state finan-
cial support to outright criminaliza-
tion, and seem to result from corre-
sponding diversity in public opinion
across the states. Arguably, this varie-
gated set of policy choices better re-
flects differences in public opinion
than any single national standard
would.

This decentralized pattern of poli-
cy development also provides a desir-
able means to develop national an-
swers to the ethical and political ques-
tions surrounding stem cell research,
which is more controversial than
many other areas of scientific re-
search. Addressing such issues as what
sources of eggs may be used for re-
search, whether women or fertility
clinics should be paid to provide eggs
or supply embryos, and how we
should regulate intellectual property
and royalties has proven contentious.
There is no clear bioethical or politi-
cal consensus on any of these issues,
and there is no evidence on the con-
sequences of adopting one position
on these issues as opposed to another.
Several organizations have issued
guidelines for stem cell research, but
these guidelines must be translated
into detailed rules. California has the
most extensive experience in develop-
ing a regulatory framework for em-
bryonic stem cell research, and other
states contemplating funding pro-
grams are likely to draw on it when
developing their own rules. What
“works” politically, judicially, or ad-
ministratively in California may not
work in other states, however, and a

variety of approaches will result. This
experimentation will provide useful
evidence on the consequences of dif-
ferent policy choices and will allow
both state and federal governments to
make subsequent decisions based on
better knowledge.

These advantages have come at the
cost of considerable time and efficien-
cy compared to spending the same
amount of money through estab-
lished biomedical research funding
channels.39 Start-up problems have
been significant—the California ini-
tiative, for example, has been subject
to considerable legal challenge and
has yet to sell the bonds that will be
the major source of state funding.
States seeking to fund embryonic
stem cell research have also had to
“reinvent the wheel” around a host of
administrative and policy issues that
are more or less settled under current
federal funding arrangements. The
California Institute for Regenerative
Medicine (CIRM) is trying to insist
on preferential access for California
citizens to treatments developed
using state resources and to secure a
“cut” of licensing revenues from state-
supported treatments for the state
government. Both of these ideas devi-
ate from established practices with
federally funded treatments.40 The
biotech firms that will produce treat-
ments have resisted these ideas, and
the dispute may require further litiga-
tion to resolve. Universities and re-
search institutes receiving both state
and federal funds have had to resort
to extraordinary administrative mea-
sures, including the construction of
separate labs, to segregate the activi-
ties supported by these two funding
streams in order to avoid charges that
they are illegally using federal funds
to support research on stem cell lines
not currently eligible for federal fund-
ing. And finally, state funding of stem
cell research has incurred consider-
able start-up costs and delays in get-
ting support to researchers than
would have been the case had the
same funds been allocated through
established federal channels.

All of these difficulties aside, com-
parable amounts of money have not
been available at the federal level, and
current restrictions on the stem cell
lines eligible for federal research sup-
port are likely to remain in place at
least through the current administra-
tion. Even if the 2008 elections pro-
duce a national environment more
supportive of stem cell research, ex-
panding the number of stem cell lines
eligible for federal support does not
increase federal funding. In order to
spend as much money annually on
embryonic stem cell research as Cali-
fornia, the federal government would
have to increase its spending almost
eight-fold, and that much money
would likely not be forthcoming in
the short run. In contrast with other
types of biomedical research, the fed-
eral government will probably remain
only one among many public funders
of embryonic stem cell research, and
not even the largest one.

Plan B—federalism by design.
The states have played a different but
equally important role in regulating
access to the emergency contracep-
tion drug levonorgestrel, commonly
called “Plan B.” The intergovernmen-
tal division of labor around drug ac-
cess is more typical than that illustrat-
ed by embryonic stem cell research
because the FDA has the authority to
set minimum national standards for
drug efficacy, safety, and prescription
status, while states have considerable
influence over access to particular
drugs via their traditional regulation
of the practices of pharmacy and
medicine. What is especially telling
about a federalism-centered study of
the regulations affecting Plan B is
that while the clear locus of control
over the drug itself rests with a feder-
al agency, state legislatures are the
ones resolving the most heated dis-
putes. They have done so by tapping
their available powers to pass laws
that promote local preferences.

The federal government has had
direct authority to regulate Plan B
since it was first brought on the mar-
ket in 1999. Until recently, the FDA
limited its approval of Plan B to pre-
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scription use, and states were bound
by that limitation. On August 24,
2006, after nearly three years of heat-
ed debate, the FDA approved Plan B
as an over-the-counter medication for
those eighteen and older; it remains a
prescription-only drug for minors.
Under the FDA rule, the manufactur-
er can sell the drug only to stores and
clinics where a pharmacist works; the
medicine must be kept behind the
counter; and store employees must
verify the age of the purchaser.

The federal regulation of Plan B
has not stopped states from taking an
active role in controlling access to the
drug. Prior to FDA approval of Plan
B as an over-the-counter medication,
state legislatures used creative legisla-
tion to expand access to emergency
contraception despite the federal pre-
scription-only rule. Using their police
power to regulate doctors who pre-
scribe the drugs and pharmacists who
dispense them, nine states—Alaska,
California, Hawaii, Maine, Massa-
chusetts, New Hampshire, New Mex-
ico, Vermont, and Washington—al-
lowed specially-trained pharmacists
to give emergency contraception to
patients who hadn’t visited a doctor.
State laws gave pharmacists who part-
nered with doctors the authority to
write prescriptions on their own.41

While the recent federal rule al-
lowing over-the-counter sales expand-
ed access to Plan B nationally, it left
states to resolve some of the more
complex ethical issues surrounding
use of the drug. Should stores be re-
quired to stock Plan B? Will pharma-
cists and pharmacy employees be cov-
ered by existing conscience clauses?
Should other states follow the lead of
the nine states listed above that cur-
rently allow girls who are under eigh-
teen to get the drug without seeing a
doctor?

States are stepping in to answer
some of these questions. For example,
Illinois Governor Rod Blagojevich is-
sued a rule that requires pharmacies
to provide emergency contracep-
tion.42 A Massachusetts regulatory
board ordered Wal-Mart to stock
emergency contraception in its Bay

State stores, leading to the corpora-
tion’s decision to stock Plan B in its
stores nationwide.43 Washington’s
Board of Pharmacies will not give
legal protection to pharmacists who
refuse to dispense Plan B.44 California
law requires pharmacists to dispense
prescriptions, including contracep-
tion, unless their employer approves
their refusals and people can fill their
prescriptions elsewhere.

To be sure, not all state legislation
expands access to Plan B. Arkansas,
Georgia, Mississippi, and South
Dakota have laws that allow pharma-
cists to refuse to dispense Plan B. Col-
orado, Florida, Maine, and Tennessee
have broad conscience clauses that do
not specifically mention pharmacists
but may apply to them.45 Other state

legislatures are introducing bills that
would explicitly grant pharmacists
the right to refuse to dispense drugs
related to contraception on moral
grounds.

The various state actions around
Plan B show that even where the fed-
eral government has taken charge of a
particular subject, local variation per-
sists because states use the powers al-
located to them in the federalist sys-
tem to control morally and ethically
complex issues surrounding health
policy. With respect to Plan B, the
local resolutions have in some cases
expanded consumers’ access to the
drug by limiting the individual rights
of providers. In other cases, state leg-
islators have protected the rights of
providers with the effect of limiting
access to the drug for consumers. The

resulting variation in policies is a di-
rect result of our federalist system.

While we favor expanding access
to appropriate health care from a sys-
tematic perspective, the variation
among state laws governing access to
Plan B can be seen as a good thing.
First, the emergence of divergent state
policies is fostering nuanced debate
based on evidence generated through
studies of the states’ experiments with
different approaches. Second, the ex-
perimental approaches taken by Illi-
nois or Mississippi would not be po-
litically feasible at a national level; the
approval of the FDA’s simple August
2006 rule was a major political
achievement despite the reasonably
straightforward science behind it. At
least some of those experiments ex-

pand access. Thus, to the extent that
expanding access is desirable, it can
only happen on a state level. Is it even
imaginable, for example, that a feder-
al agency would order Wal-Mart to
stock Plan B?

Finally, the ongoing debate and
evidence generated from comparisons
between state policies has brought re-
newed attention to conscience laws,
which have been on the books since
Roe v. Wade was decided in 1974. Not
only are those rules subject to in-
creased scholarly and political atten-
tion, they are the subject of court and
regulatory action. By driving the issue
to the courts, individual states may
very well create national policy by
forcing courts to examine individual
constitutional rights to access FDA-
approved medications.

What is especially telling about the regulations affecting Plan B is

that while the clear locus of control over the drug itself rests with a
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Federalism and the Future of
Bioethics

That bioethics is and will remain a
federalist enterprise seems cer-

tain. Many issues in bioethics are like-
ly to arise in areas that have been the
traditional province of state govern-
ments, a preeminence that Supreme
Court decisions may continue to re-
inforce. Other issues may fall to the
states because their moral and politi-
cal complexity makes agreement on
acceptable national standards impos-
sible. Whatever the cause, it is a fore-
gone conclusion that many major
bioethical decisions will continue to
be made in state capitals rather than
in Washington.

It is also clear—at least in our
view—that this is a good thing. A de-
centralized system of making deci-
sions about controversial bioethical
issues allows different outcomes that
reflect the underlying diversity of
public views. It also increases the
number of people who live under a
regime of which they approve, com-
pared to a single national standard.
Judicial and political venue shopping
ensures that multiple perspectives re-
main on the national agenda, and po-
tentially aggrieved minorities have
multiple opportunities to press their
claims.

The federal government will re-
main the preeminent authority when
deciding issues that have clear nation-
al importance, including judicial en-
forcement of individual civil rights.
Even the most ardent states-rights ad-
vocate would find it difficult to argue,
for example, that the movement of
food from field or feed lot to grocery
is not interstate commerce, making it
unlikely that individual states will be
able to sustain attempts to bar pro-
duce from other states because they
object to their genetic composition.
In similar fashion, the continued pre-
eminence of the NIH as a source of
biomedical research funding in most
areas ensures that a wide range of is-
sues concerning research ethics will
continue to be decided at the federal
level.

This system—in which some is-
sues are clearly under the federal gov-
ernment’s jurisdiction, others are
clearly the province of states, and still
others may be acted on by either or
both levels of government—is more
complicated than many bioethics dis-
cussions have assumed. Most of these
discussions have focused solely on na-
tional policy, and particularly on na-
tional bioethics commissions of vari-
ous types as the major policy-making
bodies for important issues.

To the extent that our argument is
correct, bioethicists must broaden
their focus. They have paid little at-
tention to such basic questions as
whether state governments have ac-
cess to their advice or how states de-
bate, decide, and implement bioethi-
cal policy. Without such attention,
bioethical discussions will continue to
neglect an important part of the na-
tion’s institutional machinery for con-
sidering and deciding complicated
and controversial issues. Discussions
of the appropriate division of labor
between federal and state govern-
ments are major elements of policy
debates in other domestic policy
areas, and it seems both important
and necessary for bioethics to begin
the same discussions. Although it
seems unlikely that any decision
process can resolve the “mischiefs of
faction” associated with significant
moral differences around many com-
plex bioethical questions, the Ameri-
can federal system provides a work-
able means of mitigating many of
these mischiefs. Awareness of the de-
centralized and complicated institu-
tional and political machinery that
governs bioethical decision-making in
this country would make bioethical
discussions more immediately rele-
vant to public debates about these is-
sues.
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